0CT 10 2013

STATE OF VERMONT VERMONT
SUPERIOR COURT

- ENVIRONMENTAL WWALDMSION
Docket No. 2-1-13 Vtec

SUPERIOR COURT

| )
In Re: Rutland MS4 Designation Appeal ) N
' ) Al Order ™ s S_@}

STH’ULATI@N AND SETTLEMENT AGREEMENT,BETWEEN THE
AGENCY OF NATURAL RESOURCES AND CITY OF RUTLAND
REGARDING DISMISSAL OF DOCKET NO. 2-1-13 Vtec, WITH@UT
PREJUDICE, AND OTHER MATTERS

This matter involves the City of Rutland’s appeal of the Agency of Natural .
Resoufoes"Decembgr 5, 2012 designation of the City of Rutland as é reguiated small
Municipal Separate Stor“m Sewer Syste;ﬁ (regulated small MS4). The Agency of
Natural Resources and City of Rutland herebyagree to thé 'dismissai, without
prejudice, of this appeal subjeét_ toand in accordance with the following:

The Parties
1. The Vermont Agency of Natural Resources (ANR).is a staté ageﬁcy

with various offices in Vermont.

2. The City of Rutland (the City}is a Vermont municipal corporation.

Backgi‘ound
3. ANR first identiﬁeé Moon Brook as not meeting the Vermont Water
Qﬁality Standards in 1992 when it listed Moon Brook as impaired for aquatic life

support on the State’s “303(d) List of Impaired Waters, Part A Impaired Surface

Waters in Need of TMDL.”



4. In 2004, ANR clarified Moon Brook’s )listing on Part A by 'specifying
stormwater as the principal cause of impairment in the Brook.

5. In 2005, the City requestéd that ANR re'consider its decision to keep
Moon Brooi{ on the 303(d) List, Part A.

6. In Ootqbér 2008, ANR established a stormwater total maximum daily
foad (TMDL) for Moon Brook. The U.s. Environmental Protection Agency (‘EPAY)
appréved the stormwater TMDL for Moon Bfook on February 19, 2009 (the “Moon
Bréok TMDL”),

7. In 2008, the City submitted commeﬁts contesting the Moon Brook -

K TMDL.

8. Since 2005, or for app;oximately the past eight years, the City and
ANR have not agre_ed on the cause of the impairment ofMoon Brook from fhe outlet
of Combination Pond downstream to Moon Brook’s coﬁ_ﬁueﬁce with Otter Creek
(said portion hergin referred to as “Moon Brook”). The Parties also ha?e disagreed
about the proper reference condition used to assess 'Mobn Brook from its coﬁﬂuenoe
with Ctter Creek upstream to mile 1.5 (the “Lower Reach of Moon Brook”) and of
that portion of Mussey B;‘ook that is located within the City (said portion herein
xef.ér.re‘d {o as ‘.Mu-s“se.y Brook”); Finaﬂ?, 'the.l.’ar.tie;hav.e disag;eéd aboﬁt %che |
proper selection and application of the appropriate Biocriteria for Fish and
Macrdinvertebrate Assemvblages in Vermont Wadeable Stréams and ,Riv'ers (the -

“Macroinvertebrate Biocriteria”) to the Lower Reach of Moon Brook and to Mussey

Brook.
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9. ' Since 2004, ANR has maintained that stormwater is the principal
causé ofimpaifﬁwnt of Moon Brook. ANR also has méintained that the Lower
Reach of Moon Brook énd Mussey Brook is appropriately assessed’using reference’
condit.ibns for “warm Waterv_medium gradient” (“"WWMG”) strcéms, and that the
Macroinvertebrate Biocriteria for WWI\;IG streams should be applied.

10. By contrast, ihe.City hés maintained that temperature is the pi‘incipal
cause of the impairh&ent of Moon Brook, and that Mu;ssey Brook and the Lower
Reach of Moon Brook may only be accurately assesseﬁ using reference conditions for
“naturally soft-bottomed (sand-silt) low gradient reaches”as discussed in the
September 13,2005 memorandum to City Engineer Alan Shelvey ﬁ'om Rich
Langdon a_nd Steve Fiske ofDEC’s_ Water Quality ]‘)i*szision.I ANR hgs not developed
Macroinvertebrate Biocriteria for such streams, but rather has épplied
Macroinvertebrate Biocriteria for WWMG streams to Mussey Brook ax;d the Lower
Reach of Moon Brook. The City has maintained that this is inappropriate, and that
ANR must develop specific Macroinvertebrate Biéoriteria for sand-silt bottomed low
gradient st;‘eam§ and then assess whether Mussey Brook and the Lower Reach of
Moon, Brook com ply therewith..

II N Orz Deéemgg; 5, 201'2' ANR is.s'.t;evd ;th'é ﬂnaINPDES Genei‘éi Permit |
3-9014 for Stormwater Discharges from Small Municipal Separate Storm Sewer

Systems (the “MS4 General Permit”). The MS4 General Permit requires

! DEC’s ‘Pinkbook Report’ of Biomonitoring Methods uses the term “low gradient slow winder” to describe similar

streains, . .
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municipai_ities that must comply‘wi‘th the permit (“regulated smail MS4s”} to
develop, impiement, and enforce stormwater management pergrams (“SWMP”)
designed to reduce the discharge of poliutants firom their small municipal separate
storm sewer systems (‘MS4”) to'the maximum extent prac-ticabie, to protect water
quality, and to satisfy the appropriate water quality re;quirem ents of the Clean
Water Act. Pursuant to the MS4 General Permit, a regulated small MS4 must file a
Notice ofInte:nt (NOI”) and a. SWMP. The Secretary must approve ihose
documents for a regulatad smaii MS4 to receive an authorization to dlschaxge under
" the MS4 General Permit. The SWMP must contam information on chosen best
management practices to meet measurable goals established by the municipality for
each of the six minimum measures rcquired by 40 C.F.R. § 122.34 (i.e. public
education and outreach on stormwater impacts, pubhc nwoi*s!ement/pau1;101;93%10113
illicit discharge detectmn and ehmmat;on construction site stmmwatet runoff
control, post-éonstructior; stormwater management for new development and
redevelopment, and pollution preventioﬁf‘gqod housekeeping for municipal
éperations). Additionally, a regulated small‘MS4 that discharges toa s£0rmwater~
impaired water with an B?A~approved stormwater total maximum daily load

_ ("‘T'MD.L’.’) n‘zu s£ submlt a' Fles;v Réstoratfoﬁ flén (FRP) ié ANR hvs;it‘hin thre;a years
from the date ANR issues the regulated small-MS4 an authorization to discharge

under the MS4 General Permit. .
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12, Concurrently, on December 5, 2012, ANR designated the City of
Rutland as subject to the rcqﬁirements ofbihe MS4 General Permit (the ‘Final
‘Designation®),
13, On January 2, 2013, the Ciiy‘éfRutland filed the current appeal of the
Final Designation (the “Appeal”). The Conservation Law ?oundation, the |
University of Vermont, the City ofBurlin.gton, the City ofSo.uth' Burlington, the
Town QfSt. Albans, the Village bessex, the To@n of Rutland, the Town of
' Wiﬁistoﬁ, the Natural Resources Board,Aa‘nd ihe‘ Vermont Agency prransportation

have entered appearances in the Appeal.

14.  ANR and the City now desire to resolve the Appeal through this

settlement agreement.

'15.  ANR believes that this settlement is in the State’s interest.

Independent Third Party Review -

16,  Third Party Review. The Parties will retain an independeﬁt”ihird-
pafty expert (the “Third Paz‘%y”) toiexamin‘e the data and evidence acoumulated by
the Parties to determine: (i) whether Moon Brook is impaired; (i) the prigoipai
cause of the impaired biological condition of Moon Brook, if any; (iii) whether

| Musse-y férooi{ and .th.e Léwér Reach 'ot:Moon Bi*ook éz;e 5101‘; p,rop.ex:ly ;éséséea
using ma-éroinver_tébrate criteria for WWMG ot naturzﬁly séﬁ~b0ttom;ed (saﬁci»sik)
low gradient stream ségmenté; (iv) whether new Macroinvertebrate Biocr'iteria
must be developed to properly and accurately assess the biological con‘dit.iog of

Mussey Brook and/or the Lower Reach of Moon Brook; and, (v) whether Mussey
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Brook and/or the Lower Reach of Moon Brook comply with éhe Macroinvertebrate
Biocriteria so applied (i.e., whether those stream segments are impaired). These five -
issues are referred to herein as the “Ques-tions at Issue.” | |

1-7. Scope of Third Party Review. The 'fhird Party shall have access toall
relevant data developed and used by ANR and the Cigy relating to the Questions at
Issue: Tﬁe Third Party may gather additional data and/or propose furthver studies
“to resolve the Questions at Issue sdbject to the approval of béth Parties and funded
a‘ccording to the requirements of Paragraph 18.c. The City and ANR agree to work
colfaboratively on a detailed scope of work %o be performed iay the Third Party (the
“Original Scope of Work™). The Third Party shail( iséue,a written report
summarizing the Third Part?’s findings, analyses, and conclusions relating fo each
| of the Questions at Issue (the “Third Party Report”).

18. Process for the selection of and payment for the Third Party.

a. Selection of Third Party. ANR an& the City shall.work
coliaboratively and in good faith tpjointly select the Third Party, provided that the
Third Paity shall be unbiased and indepéndent, and shall have sufficient experience
and experhse that the Tlurd Paity wauld quahfy as an “expert Wztness” in a Judlczal

proceedmg on each ofthe Quest:ons at Issue To faczlztate seiection ofa ’}‘hlrd

Party, the Parties agree to exchange the names of no fewer than three qualified

Third Parties within thirty (30) days of the effective date of this setilement. Ifthe
Parties cannot agree on the Third Party, the Parties will collaboratively agree on a

- process to choose the Third Party. Ifthe Parties cannot ag1 oc on a selection
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process, the City may reinstate the Appeal by »ﬁ"lizig a notice of appeal in this Court.
The selection of the Third Party shall be subject to a reque-st—for-proposals RFP)

process and to approval by the City’s Board of Aldermen and the Secretary of

s

Natural Resources.

b. Contracting with Third Party. The City and ANR shall agree to
the terms and conditions of the contract with the Third Party. The City shall be the -
entity responsible for contracting with the Third Party. ANR and the City shall

have the same rights and responsibilities under the terms of the contract, except as -

bothérwise agreed to by the Parties.
c.  Payment to Third Party.

i, Generally., The City and ANR agree t5 equally divide and
pay for the costs of the work conducted by the Third Party. ANR agrees to pa;} fifty
percent (50%) of the agreed upon costs of the Third Pa%t};} contract by entering a
grant agreement with the City for the éoéts of the Original Scope of Work.

ii. Change Orders. In the event that the Third Party

believes that additional work beyond the Original Scope of Work is necessary to

provide a determinative response to any of the Questions at Essue, the Third Party

,shaﬂ submlt a written pmposal (each a “Change 01 ciex *tothe Pazties desm ibing
both the nature of the proposed additional work and an estimate for the associated

cost. Within thirty (30) days of reéeivin‘g a Change Order, each Party will advise

the other, in writing, as to whether the Party agrees to the Change Order. Ifboth

Parties agree to the Change Order, the associated costs will be split evenly between
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. asses’sed using a reference condmon type other

the Paitles Ifonly one Party accepts the Change Oider, the Change Order shall be

rejected; however, nothmg herein shall prevent the Pa1ty accepting the Change
Order (ihe “Acceptzng Party”) from cozltiactmg directly w1th the Thxrd Party (or a
person other than the Third Party) under a separate agreement to perform the |
additional work at the Accepting Party’s sole expense, and any'conclusmns or work
product resulting from said Change Order may be submitted as evidence 5}! the |
Accepting Party in any suﬁsequent legal proceeding.

19,  Effect of Third Party Report — Proper application of Macroinveriebrate
Biocritsria. ANR agrees to consider all conclusions contained in»the ThirdiPariy
Report in good faith. Ifshe Third Party concludes, and ANR is persuaded by the

concluswn(s), that Mussey Brook or the Lower Reach ofMosn Brook should be

than a “warm water medium

gr adlent stzeam,” then ANR shall alter the appropriate reference conditions
associated with the stream segments; establish Maommvextebzate Biocriteria for
such stream type; and re-assess the biological conditions of Mussey Brook and/or
the Lower Rsach of Moon Brook based on the Macroinvertebrate Biocriteria for such
stream type IfANR is not persuaded by such conclusions in the Third Palty
Repoxt ANR is undet no obkgauon to make a change ;:o lt.S assessment ofMussey
Brook or the Lower Reach of Moon Brook. |
» 20. | Eff‘ect of Third Party Report — Cause ofImpaned Biological Condition.
_Ifthe Third Party concludes, and ANR is persuaéed by ths conclusion(s), that the

existing Moon Brook TMDL does not accurately address the principal cause of the
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impaired biological condition of Moon Brook (o‘r’thatiMoon Brook is not impaired),
then ANR shall work with the City and the EPA to nullify the Moon Bi‘ook TMDL
and to list Moon Brook on the 303(d) list, Part A, for that cause that is determined
to be the pr.incipaI- cause of the impaire,d biological condition of Moon Brook, ifany.
If ANR is not persuaded by the conclusions in the Tl}ird Party Report, ANR is under
no obligation to request the EPA to make a change to the Moon Brook TMDL or to

modify the 303(d) listing.

21.  Within sixty (60) days after its receipt of the Third Party Report, ANR
shall deliver to the 'City a 'written statemen{ (thé “ANR Notice®) as to ﬁﬁether ANR
deems Vth’e Third Party Report to be persuasive under ?ax:agraphs 19 and/or 20. The
date on which the City receives the ANR Notice is referred to ﬁerein as the “N(}t%ce
Da‘te.” Régardless of ANR’s view of the persuésiveﬁess of the Third Party Report
under Paragraphs 19 and/or 20, either Party may submit the Third Party Report as

“egvidence in égly subseéuéntk iegai proceeding. -

Stav of Notice of Intent Requirement

22. ANR and the City égree that all of the City’s obligations arising un'd,ei;
the MS4 General Permit (inciuding, Without limitation, the‘requirement for the
‘Cityv;ﬁo d.eviei'o';;. a.nc-infile.é ﬁbi, FRP, ér a SWMP) s'ha'li‘be stayed lto’ ailow .for th}’aA
Third Party’s analysis and for the Parties’review o’ft'he Third Partvy Report.

23.  Inthe event that the Third Party Report supports ANR’s position that
Moon Brook is impaired principally due to stpi’mWatél', then within thirty (30) days

of the City’s i‘eceipt of the Third Party Re?ort, the City either shall file a NOI under

Stipulation & Settlement Agreement || Docket No. 2-1-13 Viee
The City of Rutland
The Vermont Agency of Natural Resources
Page 9 of {4



the MS4 General Permit or shall reinstate this Appeal by filing a notice of appeal
and a mofioﬁ requesting a«sAtay of the obligations arising under the M84 General
Permit during the pendency of the reinstated Appeal; the City’s obligations arising
under the MS4 Generka’i Permit shall be governed by this Court’s order on the City’s
motion for stay, Notwithstanding the outcome ofany motion for stay, the City
‘agrees to continue‘imp]ementation of the six minimum control measures approved
pursuant to Paragraph 25. |

24,  In the event that the Third Party Report-concludes either that {i) Moon
Brook is not -impaired, or that (ii) the imvpairm-ent of Moon Brook is not principally l_
caused by stormwater, tvhen the City shall be released from its obligations under the
MS4 General Permit, at least temporarily. If ANR issues an ANR Not-ice under
" Paragraph 19 or 20 that ANR deems the Third Party Report to be_unpersuasive, the
City may reinstate this Appeal by filing a notice of appeal within thirty (30) days of
the Notice Date; howeizer, the ?érties agree to exccute and file a stipulation stating
that the City’ obligations under the MS4 General Permit shall be stayed until and
unleés a ﬁnaljudicial order is issued requiring the City to comply with said
obhganons notwithstanding the Third ?aity Report

Cztv imn!ementatlon ofox memum Contrel Measures

25. Nolater than January 1, 2014, the City shall provzde ANR a plan to
implement the requirements of Section IV.H. (six mini'mum‘ control measures) of the

MS4 General Permit. This plan shall be subject to the review and approval of ANR
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(“ANR Approval”). ‘The City will implement the approved plan no later than six (6)
months after the ANR Approval or Optober 1, 2014, whichever later occurs. |
26, The City, prior to the impiementatioﬁ of the approved plan required by
the foregéing Paragraph, shall continue with ;my meas.ure that it is already |
implementing as of the date Gfthfs ‘Set‘tiement Agreement that constitutes a
minimum control @easure under Section IVH of the MS4 General Pei’mit.

Removal of Dams at Combination Pond and Piedmont Pond

27.  TNo later than February 1, 2014, the City will provide a schédule for the
removal of the dam located at Combination Pond and, if deemed necessary by ANR,
the dam located at Piedtﬁont Pond (the “Dams™). The schedule will identify key
miiestonesv for the removal of the Dams.

28. . The City will remove — or, as appropriate, ;fvill utilize b‘est efforts to
ensure that the owner of the dam remove — the Dam(s) and restore the stream
chénneis by no later than October 1, 2017. The City will convene neighborhood
meetings of adjacent property owners and interested.persons, and ANR
representatives (including répresentati\}es from the Dam Safety Section and aquatic
biologists from the Watershed Managemenf }.)ivis‘iori} will be present and will give
prt.as.e.r.li.:e'ltior'as ét such ﬁle'étings to éx;;ia_iﬁ ti’lé reés.o;l's.for re.qhui.ring the fém;)va'l‘o.f
the Dam{(s) and restoration of the stream channels. |

29. Ifthe Dgrﬁ(s} are not removed by October 1, 2017; ANR shall convene a
conference pursﬁaat to 10 V.S.A. § 1003 to cooperate with identified oxvﬁet's to

ensure that the flows from Combination Pond, and if deemed necessary Piedmont
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Pond, protect the public’s interest. Ifthe identified owners fail to cooperate, the
Agency may take appropriate action including, but not limited to, enforcement
actions against the owner(s) of the existing Dam(s) requiring the removal of the

| Dam(s).

30. ANR shall work with the City to coordinate regulatory approvals for

the removal of the Dam(s).

31. ANR shall provide technical assistance with the restoration of the

stream channels.

Effect.on this Appeal and other causes of action

| 32, The City agrees 'to the dismissal of this App,eai without prejudice. The
City and ANR agree to toil all stétutes of limitations applicable to the Appeal to
allow for the Third Party review. Except as otherwise provided in Paragraph 18.a.,
the Ci#y shall not reinstate the Appeal prior to the Notice Déte. In the event that
the City decides to reinstate the Appeal, the City must file a notice of appeal in thié
Ccur%:."not later tha%n thirty {30) days after the NoticeDate.

33. ANR agrees to w;ark With the City to obfain an effective and
enforceable tollmg agreement with the EPA regarding the Clty s existing right to
appeal the Moon Brook TMDL Notwnhstandmg anythmg to the contlary |
"contained herein, the City expressly reserves its right to appeal the Moon Brook
TMDL if the City determines, in its sole discretion, that an effective and enforceable
toliiﬁg agreement with the E‘PA’wili not be fully executed by the time the applicable

statute of limitations on éuch appeal expires, The City reserves the sole and
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exclusive right to determine whether any tolling agreement is or would be
sufficiently effective and enforceable for the purposes of this Paragraph.

General Provisions

34, NotWithstanding the foregoing, ifthe Court doés not approve this
Settlement Agreément as sub‘m'itteci, minor deviations in the form of the
document excepted, it shall be voidable at ihe option of either ANR or the Ciiy.

35. Nothing in this Settlement Agreement shall be conétrued to create
or ders»y any rights in, or grant or deny any cause of action to, any person not a
‘Party to this Settlement Agreement. |

36. This Settlement Ag;‘eement shalIbbecome effective only after it is
approved by the ‘COurt, and the date of approval will be the Effective Date oftﬁis
Settlement Agreement, When so apgaroved'by the Court, this Settlement Agreement
shall become a final Judgméni O’r&er, enforceable by the Court,

37.  This Settlement Agréement- resolves only the Appeal by the City of
the Final Designati'on- (Docket No. 2-1-13 Vitec).

38. This Settlement Agreement sets forth the complete agreement of the
Parties, and zhay be altered, amended, or otherwise modified only by subsequent
wfﬁteﬁ agféelﬂ:le.nts 31gned by ti;e Piarfi.e.s“ﬁeret(')'ér th.e.ﬁ iegai re;‘n"cs;e.lﬁa.tiives
and approved by the Superior Cozﬁft, Environmental Division. Alleged
representations not set forth in this Setti‘ement Agreement, whether written or
oral, shall not be binding upoﬁ any Party hereto, and shall be of no legal force or

- effect. This Agreement may be executed in counterparts, each of which shall be
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,deemed tobe an ougma! but all of which, taken toocthex shall constntuie one and
the same agreement Any sngnatme dehve1ed elcctnomc tlansnnssmn shall have

the same fox ce and effect as if such sxgnatuxe page were an or 1gmal theleof
. (J,_%SQF , :
" Dated at 3 ‘@t«%ﬁd\ﬁ“ Veimont thls day of2013

Veum)nmgem; r of Nat\n Resources

David K. Mears, Com}n\issi‘oﬁex' Vermont
Depaxtment of Environmental Conse1 vatmu :
its duly authm ized agent

. Dated at Judi k., Vermont this 7 dayof2013,

The City of Rutland

‘By:

_Christopher C. Loulas Maym its duly
authorized agent

Ordered; a?dfj:udge.d, anid approved by: - '

VoS

Thomas 8. Durkin
EnvitoniientabJudge B

Dc}t 1\5 20[3

Date
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